French NGO’s Platform for Palestine 
European Elections campaign : 
“Europe must act for the law”

General presentation

This position paper and the questions attached to it are grounded on the varied experience of the associations within the French NGOs Platform for Palestine. Its goals are to get a clear position from the candidates to the upcoming European elections on the Palestinian issue and provide them with tools of analysis and information on the situation in the Palestinian Occupied Territories, before these elections. 
The economic, social and humanitarian situation in the Palestinian Territories has worsened to an unprecedented level despite international law, Israel's commitments and official recommendations and declarations. The main causes of this degradation are the blockade of the Gaza Strip and the Israeli attack in December 2008, the deadliest since 1967, along with the unprecedented growth of Israeli colonization, land confiscation, obstacles to freedom of circulation, reinforced by the wall construction.

The tragedy of the Palestinian population in the Gaza Strip has shown to the opinion worldwide the urgency of a political resolution of the Palestinian question. For a fair and lasting peace, it is necessary to put forward an approach based on the law.

If there is a conflict on which the European Union can be decisive, it is the Israeli-Palestinian conflict. The European Union is Israel's main economic partner. Within the framework of the European Neighborhood Policy, an association agreement organizes their relations. An unconditional upgrading of UE/Israel relations would be deemed as encouragement for the violation of the law and of the EU's principles. On the contrary, the EU has a fundamental tool which can stop these violations of the law in the Palestinian Territories: the suspension of the association agreement between the UE and Israel. 

In the meantime, the UE, in cooperation with other international actors, can foster judicial actions following international law violations by the Israeli army during its attack on Gaza.

Talking to all the parties, including Hamas, is essential. The EU can play a central role. It has to come back to a law-based diplomacy, take distance from all the actors in the region and ask, after Anapolis' failure, for an international Conference under the UN's care based on international law with an agenda and guarantees of implementation.

The European citizens who were strongly mobilized against the war on the Gaza Strip want their future representatives to use all their power to make their voices heard. It is time for Europe to act for the law.
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1. The persistence of the policy of occupation and of colonization – a necessary implementation of European declarations

Several official European declarations have been calling for years for the respect of international law and international humanitarian law by Israel. However, the situation on the ground keeps getting worse.  Concretely, how do you intend to act in order to implement these declarations? First and foremost to open all the crossing points from and to the Gaza Strip and to put an end to the colonization?
In the Gaza Strip, the blockade imposed since January 2006 has been increased with the Israeli attack of December 2008. The European Parliament’s resolution, voted in February 2009, calls once again for “an end to the blockade of the Gaza Strip, in compliance with the Agreement on Movement and Access of 15 November 2005, for the immediate and sustainable reopening of the crossing points for people and goods”.
Despite the Israeli “disengagement” in 2005, the Gaza Strip was and still is submitted to Israel for the control of its air space, its sea space and is land borders
. This policy has been reinforced since Hamas was elected in January 2006 and was boycotted by the international community. It has become a total blockade since Hamas got the control of the Gaza Strip in June 2007. This blockade is a violation of the European agreement on access and movement (AMA) signed by the Palestinian Authority, Israel and the European Union, and which has never been implemented.

The restrictions imposed by Israel, instead of weakening Hamas, have led to the rise of the unemployment rate and the growth of poverty. Before the Israeli attack, 3,500 industries out of 3,900 had temporarily or definitely closed down and 80% of the population was dependent on humanitarian aid. This situation has deteriorated since the Israeli offensive which targeted all sectors in the Gaza Strip: police stations, residential buildings, workshops, greenhouses, water wells and pumps, administrative buildings, hospitals, ambulances, schools, mosques…which were not military targets. 65% of agricultural lands are now destroyed.  

Intensification of the colonization. Several European diplomats have recently reminded that                “Long-standing Israeli plans for Jerusalem, now being implemented at an accelerated rate, are undermining prospects for a Palestinian capital in East Jerusalem and a sustainable two- state solution […] Israeli "facts on the ground" – including new settlements, construction of the barrier, discriminatory housing policies, house demolitions, restrictive permit regime and continued closure of Palestinians institutions – increase Jewish Israeli presence in East Jerusalem, weaken the Palestinian community in the city, impede Palestinian urban development and separate East Jerusalem from the rest of the West Bank. Israel is, by practical means, actively pursuing the illegal annexation of East Jerusalem.”

Israeli Authorities plan, in the next few years, the destruction of 73,000 housing units, including 5,700 in East-Jerusalem
. The realization of these construction projects would double the number of Israeli settlers.

Argument
International aid cannot be efficient in such conditions. In 2008, in the Gaza Strip, apart from the payment of salaries of the Palestinian Authority’s officials, it was impossible to implement or accomplish numerous projects whose goal was to improve basic services for the 1,5 million inhabitants
. The Israeli restrictions, related to the presence of Israeli settlements, and the road network and military infrastructures that they require, are the main cause of the West Bank territory fragmentation. Not only are they an obstacle for Palestinian trade movements and exchanges, but they also deprive Palestinians from their most important natural resources. 
On March 2nd 2009, 90 countries and organizations gathered for the international Conference on the support to the Palestinian economy for Gaza reconstruction held in Egypt promised $4,481 billion for the Palestinian economy and for Gaza Strip reconstruction, including $550 million from the European Commission. 
On December 17th 2007, 7,4 billion were promised during the international donor Conference for the Palestinian state held in Paris. Whatever the importance of international aid, it will have an effect only if the isolation and the control imposed by Israel stop.

2. The European Union has the means to act for the respect of the law

The persistence of human rights’ violation in the Palestinian Occupied Territories leads to the violation of article 2 of the association agreement signed between the European Union and Israel. Do you intend to call for the suspension of the association agreement until the law is respected, in continuity with the European Parliament’s resolution of April 2002?

Within the framework of the European Neighborhood Policy, the European Union and its member states signed, on November 20th 1995, an association agreement with Israel, replacing the former cooperation agreement of 1975. It came into effect on June 1st 2000.

The agreement’s main dispositions are: the setting up of a regular political discussion, goods and capital free circulation, intensification of economic, social, scientific, technical cooperation and the promotion of cooperation in every field of mutual interest. Moreover, the agreement establishes between its parties a mutual preferential treatment, from the reduction to the exemption of custom duty depending on the sector.

The European Union is now Israel’s first economic partner. The EU is the first destination for Israeli exported goods and the second source of importation after the United States of America
. In 2007, the amount of exchange between the EU and Israel reached more than €25,7 billions.

Since it was signed, several clauses of this agreement have been violated, especially article 2 of the association agreement which states that “Relations between the Parties, as well as all the provisions of the Agreement itself, shall be based on respect for 'human rights and democratic principles', which guides their internal and international policy and constitutes an essential element of this Agreement” 
Besides, Israeli customs certify as Israeli products which, in fact, come from settlements in the Palestinian occupied territories. The practice of this preferential treatment is illegal. Thus, Israel blatantly violates the territorial field of the agreement (article 83) and the principle of the rule of origin (protocol 4).

Argument:

The pursuit of law violations and, in consequence, the violation of several elements of this accord by Israel, is the judicial basis for the suspension of the agreement. Europe, with whom Israel does the biggest part of its exchanges, has a decisive means to make a real pressure that could lead Israel to respect the law.

Precedents exist:

On January 18th 1990, the European Parliament asked for the partial freeze of scientific cooperation with Israel until the total and lasting reopening of Palestinian schools and universities.  
The latter had been unilaterally closed by the Israeli authorities. Then, the European Commission, having the power to decide the suspension of the study and the implementation of every new project of scientific cooperation, applied the sanction asked by the European parliament.  
These pressures led to the reopening of schools and universities in the occupied territories. 

The European Parliament has, in the past, showed its opposition to the Israeli policy in the Palestinian territories. On April 10th 2002, the Parliament adopted the resolution B5-0194/02 COMPR in which it (the Parliament) asked the Council of Ministers and the European Commission to suspend the agreement, because of the action led by the Israeli army in the Palestinian Territories during the second Intifada. The current political context justifies even more a vote asking for the suspension of the accord: the violence of the Israeli attack requires a strong action from the European Union, which is demanded by European citizens. Such violence gives an additional justification for the suspension of the accord of association.

The EU-Israel association accord has entered an upgrading process. Will you declare officially that you are against this upgrading? You will also have to express your view on Israel’s participation to the Community programs. Will you vote against this participation?
On June 16th 2008, the European Ministers of Foreign Affairs took the decision to upgrade EU/Israel relations. They launched a negotiations process in order to create a new tool for cooperation that should replace the current Action Plan. Israel would change its status of partner for the status of privileged partner. 

The meeting of Ministers of Foreign Affairs of December 8th 2008 confirmed this decision to upgrade the UE/Israel relations. The French presidency’s goal was, through this process, to “have more influence on Israel to improve the situation on the ground”
. Despite the fact that, on January 14th 2009, the UE declared a “break” in its rapprochement with Israel, the negotiations process continues. 

Moreover, on December 4th 2008, the members of the European Parliament had to state their position on Israel’s participation in the European Community programs. Israel was already involved in the Galileo program of satellite navigation and the 7th master program for research and development. The vote of the European Parliament focused on Israel’s participation to all the Community programs accessible to the countries involved in the European Neighborhood Policy (Marco Polo Program for the transport sector, Hercules II program for financial cooperation, program on fundamental rights and justice…). They decided, faced with the continuing blockade of the Gaza Strip and after a strong citizen mobilization, to postpone the vote.
Argument
The violence of the attack on the Gaza Strip, the multiplication by two of the settlers’ number, the increase in the number of checkpoints and the destructions of Palestinian houses show that there's no counterpart imposed to Israel, upgrading the association accord in order to have “more influence on Israel in order to improve the situation on the ground” does not have any effect.

In the view of the general context in the Palestinian Territories, upgrading the EU/Israel relations would appear as a bonus for the illegality of the Israeli policy and a confirmation of Israel’s impunity. Israel’s participation to the European Community Programs would be deemed as such. 
The European Union financed numerous infrastructures in the Palestinian Territories that were destroyed by the Israeli army. Do you intend to ask for reparations for the projects financed by the EU that were destroyed by Israel?
The Israeli attack destroyed infrastructure all over the Gaza Strip. Among the numerous destructions there are projects financed by the European Union, including the Palestinian Authority’s headquarters which were totally destroyed. Denmark announced that three clinics built thanks to Denmark’s financial contribution have been bombed
.

It is estimated that “between 2001 and 2007, the total amount of infrastructure projects (only) financed by the UE and the member states in the Palestinian Territories that have been destroyed or damaged by the Israeli army reached 43 974 653 Euros
.” In 2002 the Israeli army destroyed EU funded Gaza airport and Gaza Power plant (that was destroyed again in 2007). Total damage was 20 millions Euros.
Argument
The EU is the Palestinian Authority’s first donor. Infrastructure construction in the Palestinian Territories financed by the EU must be linked to an accountability of Israel who must bear the cost of its destruction. 

3. Following violations of International law by the Israeli army, judicial processes must be implemented

Israel, like any other state, must be accountable regarding its acts. Several actors present on the ground or during missions of observation (especially in the context of the Israeli attack), described constitutive facts of war crimes, or even crimes against humanity. How do you intend to act in order to guarantee that the people responsible for such violations will be judged?

During the Israeli operation in the Gaza Strip: 1,440 Palestinians were killed, including 431 children and 114 women. 5,380 Palestinians were injured, including 1,872 children and 795 women. The Palestinian Center for Human Rights
 reckons that 82% of the people killed were civilians.

The final material reports show that the attack led to the destruction of 4,100 housings, 1,765 hectares of agricultural lands, 560 farms, 1,095 water tanks and wells. In addition, 17,000 housings and buildings were damaged. 53 UNRWA buildings were damaged or destroyed. The total of material damages reaches $ 2 billions; half of it is related to the agricultural sector
.

Amnesty International and Human Rights Watch questionned the repeated use of white phosphorus: “Israel's repeated firing of white phosphorus shells over densely populated areas of Gaza during its recent military campaign was indiscriminate and is evidence of war crimes
.” Numerous investigation reports, from Israeli and Palestinian associations denounce international law violations during the attack on the Gaza Strip. The Israeli organization B’Tselem declares that “B'Tselem’s findings suggest that in many cases there is a well-founded concern that civilians were harmed as a result of Israel’s breach of the principles of distinction and proportionality
”. Several Israeli soldiers and one chef of infantry section themselves described snipers shooting at civilians, murders in cold blood and acts of vandalism
. The Palestinian Center for Human Rights (PCHR) reminds that: “There have been cases of war crimes, that is obvious. The most striking one has been committed against the Samouni family in the Gaza City district of Zeitoun. Israeli soldiers killed 22 people of that family, including young children, they destroyed their houses, and they refused any assistance to the wounded and forbid the Red Cross and the Red Crescent to collect them”.
Several organizations, including the French NGOs Platform for Palestine, Amnesty International and the FIDH called the French government to implement an international independent investigation commission.

Argument
The Fourth Geneva Convention, according to article 147, considers as a “grave breach” “wilful killing, torture or inhuman treatment, including biological experiments, willfully causing great suffering or serious injury to body or health […] extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and want”. “Grave breaches” to the Convention are considered as” war crimes”. 
Considering the violence and the extensive aspect of the Israeli attack, several International law principles were breached: principle of proportionality, of precaution and distinction.

Members of the EU that are part of the IVth Geneva Convention have the obligation to search any violation of International law and prosecute the persons alleged to have committed, or to have ordered such violations. 

UN General Secretary M. Ban Ki Moon declared during its visit in the Gaza Strip that those responsible for the attacks on UN buildings should be held accountable and demanded a “full investigation” through proper judiciary systems.

On April 3rd, Former international prosecutor Richard Goldstone was appointed by the UN to lead a human rights probe into violence during Israel's military offensive in the Gaza Strip three months ago.

The EU members among the Security Council must ensure that this mission fulfils its objectives and that its conclusions will be applied. Moreover, they must call the UN General Assembly to set up an Ad Hoc Tribunal (on the model of the two tribunals created by the Security Council for former Yugoslavia and Rwanda) and judge the persons responsible of the violations of International law.
4. The necessity of a dialogue with Hamas



The European Union recently called on a Palestinian government of national unity. How do you think that the UE can facilitate the implementation of a dialogue with Hamas? Having this in mind, will you ask the withdrawal of Hamas from the European list of terrorist organizations?
Whereas Hamas refused the Oslo agreement and all institutions linked to it, he accepted to take part to the Palestinian elections of January 2006 that he won. Israel and the international community neither recognized the government formed in February 2006 nor the Palestinian government of national unity formed in February 2007.

In March 2009 the necessity of Palestinian national unity is (re)affirmed by several foreign governments, France included: “Palestinian reconciliation goes in particular through a national unity government who will be in charge of preparing the presidential and parliamentary elections. There is no other ways than to restore the necessary unity of the Palestinian people. Necessary because there won’t be any peace agreement with only one part of the Palestinian people, nor a viable Palestinian state without Gaza
”.
Argument
If some Hamas’ positions and actions can lead to legitimate criticism, Hamas is a movement which takes its roots in the Palestinian society and has been elected by it. The policy undertaken by the EU, to “play Ramallah against Gaza” (by economic and political support to Mahmoud Abbas, and the refusal to dialogue with Hamas leaders) contradicts the international will of a national unity government. 

From Jimmy Carter to former French diplomats Yves Aubin de La Messuzière or Robert Malley (former Bill Clinton’s advisor on the Middle East) the necessity of a political dialogue with the Hamas is more and more clearly affirmed: “Gaza and South Israel inhabitants will not experience a real calm as long as the world will refuse to speak with the Islamic movement and as long as the Islamic movement will ignore its international obligations […]. The history of those last two years in Gaza is the story of a collective and unequivocal bankruptcy […] from the international community who requested that the Hamas become a political party without egging on it and who only lately discover the virtue of Palestinian unity, after years of having thwarted it
”. Fourteen former peace negotiators (among which a Nobel prize winner, former Foreign Affairs ministries (including Israeli Shlomo Ben-Ami), a former member of the Palestinian delegation to the peace process…) called in an opening letter to the end of the boycott of Hamas and to direct negotiations between Israelis and the Islamic organisation in power in Gaza
. 

The Israel position - refusing to consider the Hamas as an interlocutor, even if elected by the Palestinians - is the same than the one that was prevailing in 2001 regarding Palestinian leaders, including Yasser Arafat, whom Ariel Sharon referred to as “insignificant”. 

For 20 years, Israel and the United-States refused to speak with the PLO, accused of terrorism and of not recognizing the Israeli state. Alain Gresh
 from French newspaper Le Monde Diplomatique reminds that “Oslo agreements where signed before the PLO charter was officially abrogated by the Palestinian national council”. 
In December 2001, the UE added “Hamas-Izz al-Din al-Qassem (terrorist wing of Hamas)” to its list of terrorists and terrorist groups. Only in September 2003 did they review the list to include Hamas globally. In theory the European Council must revise the list every six months. Lately the People's Mujahedin of Iran was withdrawn from the list.
The presence of Hamas on the EU list can be challenged on three levels: the first one is related to the very definition of terrorism endorsed the EU. By excluding the actions of a State armed force, this definition shows an ideological aspect and allows in the case of Hamas to isolate one specific case of violence. 

The second criticism that can be made is related to the process leading to the presence of one organization on the list. The European Parliament as well as several Humans Rights associations have questioned the procedure because of “its lack of transparency, the absence of guarantees for the defence party, its democratic or judicial mechanism control shortage”. “To list one entity is indeed the result of a strictly political decision by European governments, on the basis of confidential information” François Dubuisson says
 (the EU used the presence of Hamas on its list to justify both judicially and politically the suspension of its direct aid to the PNA following the victory of Hamas to the legislative elections).

The third criticism relates to the lack of precise criteria in the procedure to withdraw an organisation from the EU list for which a general consensus between the member states is needed.

The “political nature” of that list means that a “political” action is possible from the EU to withdraw Hamas from the list. To form the national unity government that diplomatic powers call for, this withdrawal is an important condition to start a dialogue with Hamas and for its evolution towards a pragmatic position. Indeed how can you start talking to a future Palestinian united government if its main party is considered as a terrorist organization?

5. Arms control



European weapons or weapons made with European components are used by Israel through indiscriminate attacks against civilians, in violation of international humanitarian law. In December 2008, the European Council of ministry adopted a Code of Conduct (legally binding instrument) on Arms Transfers regarding technology and military equipment exports to third country. What kind of measures will you take in order that European member states respect this new Code of Conduct in their relationships with Israel? 

The code of conduct “governs the application of a responsible policy which aims in particular to prevent exported arms from being used for internal repression or international aggression or contributing to regional instability. With the adoption of this Code of Conduct as a common position, all the EU member states are engaging themselves to respect the Code and to ensure that their legislation granted its respect”
. In 2008, 18 member states have authorized the export of the equivalent of 199 409 348 Euros of military equipment. Among the main weapons exporters towards Israel are France, Germany and Romania. Sweden declares having stopped its weapons exports to Israel. Several countries, as the United-Kingdom and Italy, said that they restricted conventional weapons exports (but they do pursue military material exports such as components, vehicles…). 

Argument
In a report of February 2009, Amnesty International
 underlines the illegal use of Israeli arms against the civilian population of the Gaza Strip in December 2008. A part of this military technology came from the EU.  Some electronic components found in Israeli missiles fragments were labelled « Made in France » and components made in Germany equipped Israeli tanks’ engine Merkeva-4. 

6. An International conference under the auspices of the ONU

After the failure of Annapolis Summit, will you ask for an international conference (based on international law, with a calendar and guarantees of implementation) which will be under the auspices of the ONU?
�	 The imprisonment of the Gaza Strip truly started in 1991.


�	 EU Heads of mission 's report on East Jerusalem – www.plateforme- Palestine.org


�	 Ministry of Housing’s Plans for the West Bank – Peace Now – March 2009


�	 World Bank, Economic Palestinian perspectives: aid, access and reform, September 22nd, 2008, pp.24, 35. 


�	 European Commission website : 


�	The EU must insure that products form Israeli settlements are excluded form the preferential agreement EU-Israel. The EU Council and the European Commission clearly indicated that the preferential importation of products made in the settlements is a violation of the community law. They have also condemned as a violation of the association agreement the fact that Israel certifies its products as eligible for the preferential treatment.


� Former French  Secretary of State Pierre Jouyet


� L’Europe lasse de financer la reconstruction palestienne – Le Figaro – 16/01/09


� Third Annual Review on Human Rights in EU-Israel Relations” – REMDH – Juin 2007


�	NGO based in Gaza Strip, FIDH member


�	Palestinian Center for Human Rights, Coordination Board of Humanitarian Affairs of United nations in the Occupied Territories, UNRWA, Palestinian Bureau of Statistics, Palestinian Farmers Union, Palestinian Agricultural Relief Committees


�	http://www.hrw.org/fr/news/2009/03/25/isra-l-lutilisation-de-phosphore-blanc-constitue-une-preuve-de-crimes-de-guerre


�   B'Tselem Publishes Guidelines for Israel's Investigation into Operation Cast Lead


�	IDF in Gaza: Killing civilians, vandalism, and lax rules of engagement, By Amos Harel, Haaretz Correspondent


� More than 60 States gathered in Charm El Cheikh on Monday march 2d –  French Foreign Affairs Ministry – Mars 2009


� Cautiously dialogue with Hamas – Robert Malley – Le Monde – 12/01/09


� � HYPERLINK "http://www.timesonline.co.uk/tol/comment/letters/article5804266.ece" ��http://www.timesonline.co.uk/tol/comment/letters/article5804266.ece� 


� What is Hamas ? – Alain Gresh – Nouvelles d’Orient - � HYPERLINK "http://blog.mondediplo.net/-Nouvelles-d-Orient" ��http://blog.mondediplo.net/-Nouvelles-d-Orient� 


� A strictly political decision by the European governements - François Dubuisson – Université Libre de Bruxelles -  Pour la Palestine n°50


�Arms control : The EU finally equips itself with a legally binding instrument – « Control Arms » - Platform - 09/12/0


� Fuelling conflict: Foreign arms supplies to Israel - Amnesty International
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